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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD
OF TUE STATE OF ILLINOIS

THE CITY OF SPRINGFIELD, )
amunicipalcorporation, )

)
Petitioner, )

) PCBNo. 2006-075
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE

To: DorothyGunn,Clerk CynthiaA. Faur
Illinois Pollution ControlBoard Mary A. Gade
100WestRandolphStreet ElizabethA. Leifel
Suite11-500 SonnenscheinNath & Rosenthal,LLP
Chicago,Illinois 60601 8000SearsTower

Chicago,illinois 60606
Carol Sudman
HearingOfficer
Illinois PollutionControlBoard
1021 NorthGrandAvenueEast
P.O.Box 19274
Springfield, illinois 62794-9276

PLEASETAKE NOTICEthatI havetodayelectronicallyfiled with theOfficeof
theClerk oftheIllinois Pollution Control BoardtheAPPEARANCES,MOTION IN
PARTIAL OPPOSITIONTO, AND PARTIAL SUPPORTOF, PETITIONER’S
REQUESTFORSTAY andAFFIDAVIT of theRespondent.illinois Environmental
ProtectionAgency,acopyofwhich is herewithservedupontheassignedHearingOfficer
andtheattorneysfor thePetitioner.

Respectfullysubmittedby,

Robb H. Layman
AssistantCounsel

Dated:November18, 2005
illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD
OF TIlE STATE OFILLINOIS

THE CITY OF SPRINGFIELD, )
amunicipalcorporation, )

)
Petitioner, )

) PCBNo. 2006-075
v. ) (CAMP PermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobbH. Laymanandentershis appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,asoneof its

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

RobbH.Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORE TIlE ILLINOIS POLLUTION CONTROL BOARD
OF ‘rilE STATEOF ILLINOIS

THE CITY OF SPRINGFIELD, )
amunicipalcorporation, )

)
Petitioner, )

) PCBNo. 2006-075

v. ) (CAAPPPennitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESSallyCarterandentersherappearanceonbehalfof the

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneof its

attorneysin theabove-captionedmatter.

Respectfl.zllysubmittedby,

Sally C$rter
AssistantCounsel

Dated:November18, 2005
flhinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OF THE STATE OF ILLINOIS

THE CITY OF SPRINGFIELD, )
amunicipalcorporation, ))

Petitioner, )
) PCB No. 2006-075

v. . ) (CAAPP.PermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION IN PARTIAL OPPOSITIONTO,

AND PARTIAL SUPPORTOF,
PETITIONER’SREOUESTFORSTAY

NOW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“illinois EPA”), by and throughits attorneys,andmovesthe Illinois Pollution

ControlBoard(“Board”) to deny, in part,andapprove,in part,thePetitioner’s,THE

CITY OFSPRINGFIELD,a municipalcorporation(hereinafter“City ofSpringfield”or

“Petitioner”), requestfor astayoftheeffectivenessoftheCleanAir Act PermitProgram

(“CAMP”) permit issuedin theabove-captionedmatter.

INTRODUCTION

Acting in accordancewith its authorityundertheCAMP provisionsofthe

illinois EnvironmentalProtectionAct (hereinafter“Act”), 415 ILCS5/39.5(2004), the

illinois EPAissuedaCAAPPpermitto theCity ofSpringfieldon September29, 2005.

Thepermitauthorizedtheoperationofan electricalpowergenerationfacility known

collectivelyastheDallmanandLakesideStations. The facility is locatedat3100

StevensonDrive, in Springfield, illinois.
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On November3, 2005, attorneysfor thePetitionerfiled this appeal(hereinafter

“Petition”) with theBoardchallengingcertainpermit conditionscontainedwithin the

CAMP permit issuedbythe illinois EPA. Formalnoticeoftheappealwasservedupon

theIllinois EPA on November7, 2005.

In aseparateMotion to its Petition,theCity of Springfieldseeksa stayofthe

effectivenessoftheentireCAAPPpermit, citing two principalgroundsfor its requested

relief. First, Petitionerallegesthat theCAAPPpermit is subjectto theautomaticstay

provisionoftheillinois AdministrativeProcedureAct (“APA”), 5 JLCS100/10-

65(b)(2004). As an alternativebasis for ablanket stayoftheCAAPPpermit,Petitioner

allegesfactsintendedto supporttheBoard’suseof its discretionarystayauthority.

Finally, Petitionerseeksa stayofthecontestedconditionsof theCAAPPpennitin the

eventthat theBoarddeniesits requestfor ablanketstay.

In accordancewith theBoard’sproceduralrequirements,the illinois EPAmayfile

a responseto anymotion within 14 daysafterserviceof themotion. See,351/i Adm.

Code101.500(d).

ARGUMENT

TheIllinois EPAurgestheBoardto denyPetitioner’srequestfor a stayof the

effectivenessoftheentireCAAPPpermit. Forreasonsthat areexplainedin detail below,

Petitionercannotavail itselfoftheprotectionsaffordedby theAPA’s automaticstay

provisionasamatterof law. Further,Petitionerhasfailed to demonstratesufficient

justification for theBoardto grantablanketstayoftheCAAPPpermitunderits

discretionarystayauthority. Theillinois EPA supportsthePetitioner’slimited stayofthe
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CAAPPpermit,which confinesthestayreliefonly to thepennitconditionscontestedin

theappeal.

I. TheCAAPPpermit issuedby theIllinois EPAshouldnot be stayedin
its entiretyby reasonof theAPA’s automaticstayprovision.

The first argumentraisedby Petitionermaintainsthat theCAAPPpermit in this

proceedingis subjectto theautomaticstayprovisionof theAPA. See,Petition at pages

1-2. TheautomaticstayprovisionundertheAPA governsadministrativeproceedings

involving licensing, includinga“new licensewith referenceto any activity ofa

continuingnature.” See,S ILCS100/10-65(b). TheCAMP permitat issuein this

proceedinggovernsemissions-relatedactivitiesat an existing,majorstationarysourcein

Illinois. Accordingly,the illinois EPA doesnot disputethat theCAMP permitis

synonymouswith a licensethat is of a continuingnature. Seealso, 5 ILCS100/1-35

(2004)(defining“license”asthe “whole orpartof anyagencypermit...requiredby

law”).

In its argument,Petitionercontendsthat theAPA automaticallystaysthe

effectivenessoftheCAAPPpermituntil aftertheBoardhasrendereda final adjudication

on themeritsofthis appeal. Citing to aThird DistrictAppellateCourtruling from over

two decadesago,Petitionersuggeststhat theAPA’s stayprovisioncontinuesto apply

throughoutthedurationofthependingappealbecauseit is theBoard,not the illinois

EPA,thatmakesthe “final agencydecision”on thepermit. See,Borg-Warner

Corporation v. Mauzy,427N.E2d415,56ill. Dec. 335 (3~Dist. 1981). The stay

provisionwould alsoapparentlyensurethatthePetitionercontinuesto abideby the terms

of“theexisting license(which] shall continuein full forceandeffect.” See,5 JLCS

100/J-65(b)(2004).In thiscase,that “existing license”is theunderlyingStateoperating
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pennits’ thathavebeenseparatelygoverningthefacility’s operationssincetheillinois

EPA’s original receiptof thepermit application. See,415ILCS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovisionin the

contextof a renewalfor a NationalPollutantDischargeEliminationSystem(“NPDES”)

permit soughtbeforetheIllinois EPA. Notably, thecourtobserved:

“A final decision,in thesenseof afinal andbindingdecisioncomingout of the
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbe forthcomingin the instantcaseuntil thePCBruleson the
permit application.”

Borg-Warner,56111.Dec. at 341. The Illinois EPAconcedesthat theBorg-Warner

decisionmaystill reflectgoodlaw and that it probablywarrants,in theappropriatecase,

applicationof thedoctrineofstaredecisisby Illinois courts. Moreover,theIllinois EPA

observesthat theruling is apparentlyin perfectharmonywith othersubsequentdecisions

by Illinois courtsthat addressedtherespectiverolesof theillinois EPA andtheBoard in

permittingmattersundertheAct. In this regard,the illinois EPAis fully cognizantof the

“administrativecontinuum’~that existswith respectto theBoard in mostpermitting

matters,andtheCAAPP programitselfdoesnot revealtheGeneralAssembly’s

intentionsto changethis administrativearrangement.See,illinois EPAv. illinois

Pollution ControlBoard, 486NE2d293, 294 (3~Dist. 1985),affirmed,illinois EPAv.

Illinois Pollution ControlBoard, 503 NE2d343, 345(111. 1986);ESGWatts,Inc., v.

illinois Pollution ControlBoard, 676N.E.2d299,304 (3T~IDist. 1997). Thus,it is the

Board’sdecisionin reviewingwhetheraCA.APPpermitshouldissuethatultimately

determineswhenthe permitbecomesfinal.

In limited situations,it is possible thata facility’s operationduringthependingreviewof theCAAPP
permitapplicationwasalso authorizedina Stateconstructionpermit.
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While theBorg-Warneropinionmayoffer someinterestingreading,it doesnot

provideaproperprecedentin this case. This conclusioncanbe arrivedbecausetheAPA

simplydoesnot applyto theseCAAPPpermit appealproceedings.Foronereason,the

APA’s variousprovisionsshouldnot applywhere theGeneralAssemblyhaseffectively

exemptedthemfrom a particularstatutoryscheme.Oneexampleofthis exerciseof

legislativediscretionis foundwith administrativecitations,which underSection31.1 of

theAct arenotsubjectto thecontestedcaseprovisionsoftheAPA. See,415ILCS

5/31.1(’e)(2004). In thecaseoftheAct’s CA.APPprovisions,a similarbasisfor

exemptionis providedby thepermit severabilityrequirementsthat governtheillinois

EPA’s issuanceofCAAPPpermits.

Section39.5(7)ofthe Illinois CAAPPsetsforth requirementsgoverningthe

permit contentfor everyCAAPPpermit issuedby the fllinois EPA. Seegenerally,415

ILCS 5139.5(7)(2004). Section39.5(7)(i)of theAct provides that:

“Each CAAPPpermitissuedundersubseètion10 of thisSectionshall includea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit
requirementsin theeventof achallengeto anyportionsofthepermit.”

415ILCS5/39.5(7)(Q(’2004).Thisprovisionrepresentssomethingmorethanthe trivial

or inconsequentialdictatesto an agencyin its administrationof apermitprogram.

Rather,it clearlycontemplatesa legal effect upona permittingactionthat extendsbeyond

thescopeofthepermit’sterms. In otherwords,theGeneralAssemblywasnotsimply

speakingto theIllinois EPAbut, rather,to a largeraudience.By observingthata

componentofaCAAPPpermitshall retaina “continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsof aCAAPPpermit mustcontinueto survive

notwithstandingachallengeto thepermit’sotherterms. This languagesignifiesan
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unambiguousintent to exemptsomesegmentof theCAAPPpermit from anykind of

protectivestayduringthepermit appealprocess.Forthis reason,theautomaticstay

provisionoftheAPA cannotbe saidto governCAAPPpermitsissuedpursuantto the

Act.

TheBoardshould also rejectthePetitioner’sautomaticstayargumenton entirely

separategrounds.Petitionersuggeststhat theAPA’s automaticstayprovisionappliesby

virtueof the licensingthat is beingobtainedthroughtheCAAPPpermittingprocess.

However,theAPA containsagrandfatheringclausethatspecificallyexemptsan

administrativeagencythatpreviouslypossessed“existing procedureson July 1, 1977” for

contestedcaseor licensingmatters.See.5 ILCS100/1-5(a)(2004). Wheresuch

provisionswerein existenceprior to theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id.

Proceduralruleshavebeenin placewith theBoardsinceshortly afterits formal

creation.Becausethepermittingschemeestablishedby theAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoard in its

deliberations.Similar to thecurrentBoardproceduresfor permittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providingspecificrequirements

for thepermit appealprocess.Theywerethen,astheyaretoday,contestedcase

requirementsby virtueoftheirverynature.

Theearliestversionof theBoard’sproceduralregulationswasadoptedon

October8, 1970 in theR70-4rulemakingandwas subsequentlypublishedbythe Illinois

SecretaryofState’soffice as“ProceduralRules.” Thoserules includedrequirementsfor

permit appeals,effectivethroughFebruary14, 1974,andtheyrequiredsuchproceedings
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to beconductedaccordingto theBoard’sPartIII rulespertainingto enforcement.See,

Rule502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsofPartIll containeda plethoraof contestedcase

requirements,includingprovisionsfor thefiling of a petition(i.e., Rule304),

authorizationfor hearing(i.e.,Rule306),motion practice(i.e.,Rule308),discovery(i.e.,

Rule313),conductofthehearing(Rule318),presentationofevidence(i.e.,Rule321),

examinationof witnesses(i.e.,Rules324, 325 and327)andfinal disposition(i.e., Rule

322). A laterversionoftheserules,includingamendments,wasadoptedby theBoard

on August29, 1974.

The“ProceduralRules” that originally guidedtheBoardin enforcementcasesand

permit appealsformedthebasicframeworkfor thecurrent-dayversionoftheBoard’s

proceduralregulationspromulgatedat 35111. Adm. Code 101-130.Although theBoard’s

proceduralrulesmayhaveevolvedandexpandedovertime, thecorefeaturesofthe

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythesame,

includingthoserulesgoverningCAAPPpermit appeals.BecausetheBoardhadsuch

proceduresin placeprior to July 1, 1977,thoseprocedureseffectively securedthe

Board’sexemptionfrom theAPA’s contestedcaserequirements.And solong asthose

underlyingprocedureshistoricallysatisfiedthegrandfatheringclause,it shouldnot matter

that theAct’s CAAPPprogramwasenactedsometwentyyearslater. After all, it is the

proceduresapplicableto contestedcasesandtheirpointof origin that is relevantto this

analysis,not theadventofthepermittingprogramitself.2

2 Petitionermaycounterthat the Borg-Warnerdecision is at oddswith this argumentand thatpartof-the

appellatecourt’s ruling held that theAPA’s grandfatheringclausedid notapply to theBoard’s rulesfor the
NPDESpermitprogram.The court’s discussionon the issueof thegrandfatheringclauseis inappositehere.
TheNPDESrules at issuewere written ina way thatconditionedtheir effectivenessupona figureevent.
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II. TheCAAPPpermit issued by the Illinois EPAshouldnot be stayedin
its entirety by reason of Petitioner’sallegedjustifications.

Separateandapartfrom its APA-relatedargument,PetitionerofferstheBoardan

alternativebasisfor grantingablanketstayoftheCAAPPpermit. Specifically,

Petitionersuggeststhat theBoardstaytheentireCA.APPpermit aspartof its

discretionarystayauthority. See,Petitionat pages2-4. While thereasonsput forward

by Petitionersufficeto justify a stayoftheCAAPPpermit’scontestedconditions,

Petitionerfails to demonstrateaclearandconvincingneedfor a broaderstay. Evenif the

Petitionercouldmustermorepersuasiveargumentson this issue,theIllinois EPA

questionswhethersuchanall-encompassingremedyis appropriateunderany

circumstances.NotwithstandingtheBoard’srecentpracticein otherCAAPPappeals,the

illinois EPAhascometo regardblanketstaysofCAAPP permitsas incongruouswith the

aimsofthe Illinois CAAPPandneedlesslyover-protectivein light of attributescommon

to theseappeals.

Section105.304(b)ofTitle 35 of theBoard’sproceduralregulationsprovidesthat

apetitionfor reviewof a CAAPPpermit mayincludea requestfor stay. TheBoardhas

frequentlygrantedstaysin permitproceedings,oftenciting to thevariousfactors

consideredby Illinois courtsat commonlaw. The factorsthat areusuallyexaminedby

theBoard includetheexistenceof aclearlyascertainableright that warrantsprotection,

irreparableinjury in theabsenceofa stay,thelack ofan adequatelegal remedyanda

Whentheeventactuallytook place,the effectivenessoftherulesoccurredafter theJuly 1, 1977,date
establishedin thegrandfatheringclause.More importantly, in addressingan issuethat was notcentral to
the appeal, the appellatecourtappearstohaveerroneouslyplaced too muchemphasison thesuktantive
permittingproceduresof theNPDESprogram,ratherthanthoseproceduresapplicableto theBoard’s
contestedcasehearings. A properconstructionof theAPA demandsthatthe focusbeplacedon the
existingprocedures“specificallyfor contestedcasesor licensing.” 5 JLCS100/1-5(a)(2004).
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and0l-~

probabilityofsuccesson themeritsof thecontroversy.See,Bridgestone/FirestoneOff-

roadTire Companyv. Illinois EPA, PCB02-31atpage3 (November1,2001);

CommunityLandfill CompanyandCity ofMornsv. illinois EPA. PCB No. 01-48

49 (consolidated)atpage5 (October19, 2000),citing Junkuncv. S.JAdvanced

Technology& Manufacturing,498 N.E.2d1179(ist Dist. 1986). However,theBoardhas

notedthat its considerationis notconfinedexclusivelyto thosefactorsnormusttaelrone

ofthosefactorsbe consideredby theBoardin everycase. See,Bridgestone/Firestoneat

page3

TheBoardhascommonlyevaluatedstayrequestswith an eyetowardthenature

of the injury thatmight befallan applicantfromhavingto complywith permitconditions,

suchas thecompelledexpenditureof“significant resources,”AbitecCorporation v.

Illinois EPA,PCBNo. 03-95atpage1 (February20, 2003),or theeffectuallossof

appealrightsprior to afinal legal detemiinatiori. Bridgestone/Firestoneatpage3. The

Boardhasalsoaffordedspecialattentionto the “likelihood ofenvironmentalharm”for

anystaythat maybe granted. See,Bridgestone/Firestoneatpage3; AbitecCorporation

at 1; CommunityLandfill CompanyandCity ofMorris v. illinois EPA. atpage4.

i. Considerationoftraditionalfactors

Petitioner’sMotion addressesseveralofthe relevantfactorsin this analysis. See,

Motion atpages2-4. The Illinois EPA generallyacceptsthatPetitionershouldnotbe

requiredto expendexorbitantcostsin complyingwith challengedmonitoring,reporting

orrecord-keepingrequirementsoftheCAAPPpermit until afterit is providedits

proverbial“day in court.” Petitioner’sright ofappeallikewiseshould notbe cut shortor

renderedmootbecauseit wasunableto obtain a legal ruling beforebeingrequiredto
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complywith thosetermsofthepermitthat aredeemedobjectionable.TheIllinois EPA

recognizesthesereasonsasalegitimatebasisfor authorizingastayofpermitconditions

contestedon appeal. However,they arenot at all instructiveto Petitioner’sclaimthat a

stayof theentireCAAPPpermit isneeded.

Judgingby afair readingofthePetition,Petitionerhaschallengedarelatively

smallnumberoftheconditionscontainedin theoverall CAAPPpermit, thusleavingthe

lion’s shareofthepermit conditionsunaffectedby theappeal. Muchof thegistof

Petitioner’sappealpertainsto “periodic monitoring,”including anumberofprovisions

dealingwith emissionstesting, reporting,record-keepingandmonitoringofemissions

thatarepurportedlybeyondthescopeoftheIllinois EPA’s statutorypermitauthority. If

thevastmajorityofthepermit’s termsareuncontested,it cannotlogically follow that the

absenceof a stayfor thoseconditionswill preveritthePetitionerfrom exercisinga right

ofappeal. Similarly, it is difficult to discernwhy Petitioner’scompliancewith

uncontestedpermit conditionswould causeirreparableharm,especiallyif onecan

assume,ashere,that thecruxof CAAPPpermittingrequirementswerecarriedover from

previously-existingStateoperatingpermits.3

The Illinois EPAdoesnot disputethat the CleanAir Act’s (“CAA”) Title V program,which formedthe
frameworkfor the Illinois ChAP?,requiresonly a marshallingofpre-existing“applicablerequirements”
ntoasingleoperatingpermit for a majorsourceandthat it doesnotgenerallyauthorizenewsubstantive
requirements.See, Appalachian Power Company v. Illinois EPA, 208 F.3d 1015,1026-1027(D.C. Circuit,
2000); Ohio Public Interest Research Group v. Whitman, 386F.3d792,794 (

6
th Cir. 2004); In re: Peabody

Western Coal Company, CAA AppealNo. 04-01,slipop.316 (EAB, February18, 2005). Asidefrom the
conditionslawfully imposedby the Illinois EPAfor periodicmonitoringandothermiscellaneousmatters,
the remainderof theCAM’? permit shouldbecomprisedof the pre-existingrequirementsthat were
previouslypermitted. A casualcomparisonof theCAAPPpermitandthe Petitionsuggeststhat thepresent
appealonly calls into questiona relativelysmallfractionof permit conditionscontainedin theoverall
CAAPPpermit.

10
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ii. Other related factors

Petitionerarguesthattheabsenceof a blanket staywould cause“unnecessary

confusion”becausetheuncontestedconditionsoftheCAAPPpermitwould remainin

effectwhile thechallengedconditionswouldbegovernedby existingStateoperating

permits. Motionat pages3-4. The Illinois EPAtakesexceptionto akey assumptionin

thePetitioner’sargument. In theIllinois EPA’s view, thevestigesof any formerState

operatingpermitsfor thisCAAPPsourcedissipatedupon the Illinois EPA’s issuanceof

theCAAPPpermit on September29,2005. This areaofdiscussionmaybe asignificant

sourceofPetitioner’smisunderstanding,thusexplainingits confusionwith theeffectsof

a limited stay.

Section39.5(4)(b)statesthataCAAPPsourcemustabidebythetermsof its

previousStateoperatingpermit,eventhoughthepermit mayhaveexpired,“until the

source’sCAMP permithasbeenissued.”See,415JLCS5/39.5(4)(b)(2004). A few

subsectionslater, thestatuteprovidesthat theCAAPPpermit “shaltuponbecoming

effectivesupercedetheStateoperatingpermit.” See,415ILCS5/39.5(4)(g)(2004).

Takentogether,theseprovisionsindicatethatpermit issuanceandpermit effectiveness

for aCAAPPpermitaresynonymousandthat anyunderlyingStateoperatingpermit

becomesa nullity upontheaforementionedoccurrence.TheGeneralAssemblycouldnot

havereasonablyintendedfor a source’sobligationto enduponpermit issuance,only to

havetheCAAPPpermit’ssupercedingeffect on theStateoperatingpermit delayeduntil

penniteffectiveness.

Petitionermaypossiblyreadtheabove-referencedprovisionsasthoughthey

applyto theBoard’sfinal action in this appeal.However,thisargumentignoresother
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provisionsof theAct that clearlydepicttheIllinois EPA as thepermit-issuer.No clearer

evidenceofthis intent canbe foundthanthenumerousprovisionsof Section39.5(9)of

theAct, which governtheUnited StatesEnvironmentalProtectionAgency’s(hereinafter

“USEPA”)participationandrole in reviewingtheCAAPPpermits.See,415ILCS

5/39.5(9)(2004).~OtherprovisionsoftheAct similarlyestablishthatpermit issuance

denotesthe actionof the fllinois EPA,not theBoard,in thecontextofCAMP

permitting.5

As previouslymentioned,theIllinois EPAdoesnot denythat theCAAPP

permittingprocessis analogousto thetypeof“administrativecontinuum”recognizedby

Illinois courtsin otherpermittingprogramsundertheAct. In this respect,theillinois

EPAperformsa role underthe Illinois CAAPPthatrequires,in essence,adefacto

issuanceofaCAMP permit. TheBoard’sobligationin adjudicatingwhetherthepermit

shouldissue,in contrast,is adejute-like functionthat, while critical in tennsof

determiningwhethera permit issuedby theIllinois EPAbecomesfinal, shouldnot color

themeaningofotherlegalterms.6 The issuanceor effectivenessof a CAAPPpermit is

See,415 ILCSS/39.5(9)(b,)(notingrequirementthat the Illinois EPAshallnot “issue” the proposed
permitif USEPAprovidesa written objectionwithin the 45 dayreviewperiod);4)5 JLCS
5/39.5(’9,)Q)(explainingthat whenthe Illinois EPAis in receiptofa USEPAobjectionarisingfrom a
petition, the “Agencyshallnotissuethepermit”); 4)5 )‘LCS5/39.5(9)(g)(observingrequirementsfor
whenevera USEPAobjectionis receivedby the Illinois EPA following its issuanceofa permit after the
expirationof the45-dayreviewperiodandpriorto receiptof anobjectionarisingfrom a petition).Notably,
one suchp!ovisionstatesthat the “effectivenessof a permitor its requirements”is notstayedby virtue of
the filing ofa petitionwithUSEPA. See,415 JLCS5/39.5(9)(/).

TherequirementsinSection39.5(10),entitled“Final Agency Action,” recognizethestandardsfor
permitissuanceby the Illinois EPA. 415ILCS5/39.5(1O)(2004). Similarly, the reviewprovisionsfor Title
V permits,codifiedatSection40.2, focuson apermit denialora grantofa permit with conditionsasa
basisfor appealto theBoard. See,4)5 !LCS5/40.2(a)(2004). The latterprovisionsevengo sofar asto
reference“final permitaction” in relationto the Illinois EPA’spermit decision.Id.

6 As a practicalmatter, Petitioner’srequestedreliefbeliesthenotionthatformer Stateoperatingpermits

continueto governthe facilit~k’soperationsuntil theBoardissuesits final ruling in this cause.After all, it

is theCAAPPpermitissuedby theIllinois EPAfromwhich thePetitionerisseekinga stay.
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functionallydistinct from the legalismsassociatedwith whenaCAAPPpermitbecomes

final.

Evenputting asidethe legal semanticsposedby this issue,thethrustof

Petitioner’sargumentmissesits mark. Any confusionstemmingfrom theappealphase

oftheTitle V programshouldbefairly modestcomparedto thepast. Prior to the

enactmentoftheCAA Amendmentsof 1990,statesissuedpermitsundera patchworkof

variousprograms. In Illinois andelsewhere,numerouspermitsfor separateordiscrete

pollutant-emittingactivitieswould oftenexist for an individual sourceofmajoremissions

andthey frequentlydid not addresstheapplicabilityof all otherCAA or state(i.e., State

ImplementationProgram(“SIP”)) requirements.1TheTitle V operatingpermitprogram

ensuredthat all ofamajorsource’sapplicablestateandCAA-relatedrequirementswould

bebroughttogetherinto a single,comprehensivedocument. In doing so, thelegislation

soughtto minimizetheconfusionbroughtaboutfrom theabsenceof a uniformfederal

permittingsysteth.8 By trying to breathlife into theStateoperatingpermitsbeyondthe

dateof theIllinois EPA’s permitissuance,Petitioner’sargumentwould actuallyprolong

oneoftheveryproblemsthat theTitle V permittingschemewasmeantto remedy.

iii. Significanceofprior Board rulings

TheBoardhasgrantednumerousstaysin pastandpendingCAAPPpermit

proceedings.Forthemostpart,theextentof therelief grantedhasbeena functionofthe

reliefsoughtby thepetitioningparty. In severalcases,theBoardhasgrantedstaysof the

See, DavidP. Novello, TheNew CleanAir Act Operating Permit Program: EPA’s Final Rules, 23
EnvironmentalLaw Reporter10080,10081-10082(Febmary1993).

a

13



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 18, 2005

entireCAAPPpermit, usuallydoing so withoutmuchsubstantivediscussion.9Curiously,

all exceptingoneof theprior casesinvolving blanketstayswerebroughtby petitioning

partiesrepresentedby thesamelaw firm. In otherCAAPPappealcases,theBoard

grantedstaysfor thecontestedpermit conditions,againmirroring thereliefsoughtbythe

petitioningparty.’° In a fewcases,theBoarddoesnotappearto havegrantedanystay

protectionwhatsoever,asthepetitioningpartyapparentlyoptednot topursuesuch

relief.’1

In themajorityoftheafore-referencedcases,theIllinois EPAdid not actively

participatein thestaymotionssoughtbeforetheBoarddueto theperennially-occurring

pressofothermatters.’2 In doing so, the illinois EPAclearlywaivedanyrightsto voice

objectionsto thestayssoughtand obtainedin thosecases.Evenin theabsenceof a lack

ofresources,it is doubtfulthat the illinois EPAwouldhavearticulatedweightyconcerns,

aspresentlyargued,with respectto thestayreliefrequestedin earliercases.However,

following theBoard’slastoccasionto acton a blanketstayrequestin aCAAPPpermit

~ See,LoneStarIndustries, Inc., v. Illinois EPA, PCBNo. 03-94,slip opinionat 2,(January9, 2003);
Nielsenv. Bainbridge, L.LC,v. Illinois EPA, PC.8No.03-98, s1ip opinionat 1-2 (February6, 2003);
Saint-GobainContainers,Inc., v Illinois EPA. PCB No. 04-47,slip opinionat 1-2 (Novembe6,
2003);Champion Laboratories,Inc., v. Illinois EPA, PCBNo. 04-65,slip opinionat 1 (January8, 2004);;
MidwestGeneration,L.L.C., v. Illinois EPA, PCB No. 04-108,sLip opinionat 1 (January22, 2004);Ethyl
PetroleumAdditives,Inc., v. Illinois EPA, slip opinionat 1 (February5, 2004); BoardofTrusteesof
EasternIllinois Universityv. Illinois EPA, PCBNo. 04-110,slip opinion at 1 (February5, 2004).

‘° See,Bridgestone/FirestoneOff-madTire Companyv. Illinois EPA, PCB02-31 atpage3 (November1,
2001);PPGIndustries,Inc., v. Illinois EPA, PCBNo. 03-82,slip opinion at 1-2 (February6,2003);Abitec
Corporation v. Illinois EPA,PCBNo. 03-95,slip opinionat 1-2 (February20, 2003); Noveon,Inc., v.
Illinois EPA,PCBNo. 04-102,slip opinionat 1-2 (January22,2004); OasisIndustries,Inc., v. Illinois
EPA,PCRNo. 04-116,slip opinion at I-? (May 6,2004).

See,.X’CTCLimitedPannership,v. Illinois EPA,PCBNo.01-46,consolidatedwith Georgia-Pacific
Tissue,L.L.C,, v. Illinois EPA, PCBNo; 01-51; GeneralElectricCompanyv. Illinois EPA.PCBNo. 04
115 (January22, 2004).

12 TheIllinois EPA did file ajoint motion in supportof a stayrequestseekingprotectionfor contested

conditions of a CAAPPpermit. See,Abitec Corporation v. Illinois EPA, PCBNo. 03-95,slipopinicitat 1-

2 (February20, 2003).
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appeal,Illinois EPAofficials becameawareofthepotentialimplicationsposedby stays

on theexistingTitle V programapproval.’3 In thewakeof thisdiscovery,theIllinois

EPA is nowcompelledto observethat theBoard’searlierdecisionsaffordingblanket

staysto CAAPPpermitsarguablyfell shortof exploringall oftherelevantconsiderations

necessaryto theanalysis. Accordingly,the illinois EPAurgestheBoardto reflectupon

additionalfactorsthathavenotpreviouslybeenaddressedto date)4

iv. StatutoryobjectivesofCAAPPandcommonattributesof permit
appeals

As discussedearlierin this Motion, the illinois CAAPPcommandsthe illinois

EPAto incorporateconditionsinto aCA.APPpermitthat addressrequirements

concerningthe“severability”ofpermitconditions. See,415ILCS5/39.5(7)(1)(2004). To

thisend,everyCAAPPpermit is requiredto containa permit conditionseveringthose

conditionschallengedin asubsequentpermitappealfrom theotherpermitconditionsin

thepermit. Theseverabilityprovisionisprominentlydisplayedin the StandardPermit

Conditionsof thePetitioner’sCAAPPpermit. See,StandardPermitCondition9.13. It

shouldalsobenotedthat the languagefrom theAct’s CAAPPprogrammirrors the

provisionpromulgatedby USEPAin its regulationsimplementingTitle V oftheCAA.

See,40 C.F.R. §70.6(a)(5)(July1, 2005edition).

As is evident from thestatutory language,theobviouslegislativeintent for this

CA.APPprovision is to “ensurethecontinuedvalidity” of theostensiblylargerbodyof

“ Jim Ross,aformerUnitManagerfor theCAAPPUnit of theDivision ofAir PollutionControl’s
PermitsSection,receivedan inquiry from aUSEPAJRcgionV representativein March of2004pertaining
to thebroadnatureof the staysobtainedin CAAPPpermitappealproceedingsbeforetheBoard. This
initial inquiry led to ftrther discussionbetweenIJSEPA/RegionV representativesandtheIllinois EPA
regardingthe impactof suchstaysonthe severabilityrequirementsfor CA.APPpermitssetforth in 40
C.F.R. Part70 and the Illinois CAAPP. (See,SupportingAffidavitofJim Rossattachedto this Motion).

~ It is notedthattheBoard’sprior rulingsregardingblanketstaysof CAAPPpermits havebeengranted
contingentupon theBoard’sfinal actionin theappealor“until theBoardordersotherwise.”
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permittingrequirementsthat arenotbeingchallengedon appeal. Theuseoftheword

“various” in describingthoseconditionsthat areseverableis especiallyimportantwhen

comparedwith the later referencein thesamesentenceto “any portions”ofthepermit

that arecontested. Becausethecommonlyunderstoodmeaningof theadjective

“various” is “of diversekinds” or “unlike; different,” thiswordingdemonstratesa

legislativeintentto contTastonediscernablegroupofpermit conditions(i.e., uncontested

conditions)from theotheranother(i.e., contestedconditions). See,TheAmerican

HeritageDictionaty,SecondCollegeEdition;seealso, Webster’sNewWorldDictionary,

Third CollegeEdition (describingprimaryuseofthetermas “differing one from another;

of severalkinds”). Giventheclearabsenceof ambiguitywith this statutorytext,no other

reasonablemeaningcanbeattributedto its language.

TheIllinois EPAreadilyconcedesthat thepermit contentrequirementsofthe

CAA andtheIllinois CAAPParenotdirectlybindingon theBoard. However,while the

Illinois EPA’s mandateunderSection39.5(7)(i) of theAct’s CAAPPprogramdoesnot,

on its face,affect theBoard,theprovisioncouldarguablybe readasa limited restriction

on theBoard’sdiscretionarystayauthority in CAAPPappeals.’5Implicit in thestatutory

languageis an unmistakableexpressionaimedat preservingthevalidity andeffectiveness

ofsomesegmentoftheCAAPPpermitduring theappealprocess.This legislativegoal

cannotbe achievedif blanketstaysaretheconvention. Wheretheobvious intentionof’

lawmakerscould bethwarted,reviewingcourtsmustconstruea statutein amannerthat

‘~ Any suchreshictionmaynotsaidto beabsolute,astheAct’s permit contentrequirementdoesnot
necessarilyrule out thepotentialmeritsof a blanketstaywherea permit is challengedin its entirety.As
previouslymentIoned,the Illinois EPA disputesthe meritsofPetitioner’sargumentrelatingto a purported
deficiencyin theCA.APPpermit’s statementof basis.
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effectuatesits objectandpurpose.See,F.D.IC. v. Nihi.~er,799F.Supp.904 (C.D. Ill.

1992); Castanedav. Illinois HumanRightsCommission,547 N.E.2d437 (III. 1989). In

this instance,theBoardshouldrecognizean inherentlimitation of its stayauthorityby

virtue of theIllinois CAAPP’s severabilityprovision. At thevery least,theexistenceof

theprovisionshouldgivepauseto theBoard’srecentapproachin evaluatingstaysin

CAAPP permit appeals.

It is noteworthythatone ofthechiefgoalsoftheCAA’s TitleV programis to

promotepublicparticipation,includingtheuseofcitizensuitsto facilitatecompliance

throughenforcement.’6TheseverabilityrequirementofthePart70 regulations,which

formedtheregulatorybasisfor Section39.5(7)(i)oftheIllinois CAAPP,canbe seenas

an extensionof thisendeavor.Blanketstaysof CAAPPpermitscould arguablylessen

theopportunitiesforcitizenenforcementin an areathat is teemingwith broadpublic

interest. Moreover,thecumulativeeffect of stayssoughtby Petitionerandothercoal-

fired CAAPP permitteesin otherappealswould castawidenet. Blanketstaysofthese

recently-issuedCAAPP permitswould effectively shieldan entiresegmentof Illinois’

utilities sectorfroip potentialenforcementbasedon Title V permitting, whichwasmeant

to provideamoreconvenient,efficientmechanismfor thepublic to seekCAA-related

enforcement.

Onelastconsiderationin this analysisis thedeliberate,if not time-consuming,

paceofpermit appealsin general. Frompastexperience,the Illinois EPAhasobserved

thatmanypermit appealsareofatype that couldmoreaptly bedescribedas“protective

appeals.”Thesetypesof appealsarefrequentlyfiled becauseaparticularpermit

16 See,DavidP. Novella) TheNewCleanAir Act OperatingPermitProgram:EPA ‘s Final Rules,23

EnvironmentalLaw Reporter10080,10081-10082(February1993).
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conditionaffectsan issuerelatingto on-goingor futureenforcementproceedings.

Alternatively, thesecasesmayentail someotherkind ofcontingencynecessitating

additionalpermit review,anewpermitapplicationand/orobtainingarevisedpermit from

the illinois EPA. Only rarelydoesapermit appealactuallyproceedto hearing.

Basedon theillinois EPA’sestimation,nearlyall oftheCAAPPpermit appeals

filed with theBoardto datecouldbe aptly describedas “protectiveappeals.” While a

handthlofcaseshavebeenvoluntarilydismissedfrom theBoard’sdocket,severalof

thesecasesare,andwill remain,pendingwith theBoardfor monthsand/oryearsto

come,in part,becausethereisno ability to resolvethemindependentoftheirrelated

enforcementorpermittingdevelopments.As the Illinois EPAis oftenanobligatory

participantin manyofthesetypesofcases,this argumentis notmeantto condemnthe

practice. Rather,therelevantpointis thatsignificantportionsofa CAAPPpermit stayed

in its entiretywill be delayedfrom takingeffect, in spiteofbearingno relationshipto the

appealor its ultimateoutcome. To allow this undercircumstanceswherepetitioning

partiesseldomappearto desiretheir “day in court”strikesthe Illinois EPA asneedlessly

over-protective.
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CONCLUSION

Forthereasonsexplainedabove,theIllinois EPAmovestheBoardto denythe

Petitioner’srequestfor astayof theeffectivenessoftheCAAPPpermitin its entirety.

However,theIllinois EPA supportsthePetitioner’srequestfor a stayoftheeffectiveness

of theCAAPPpermit’scontestedconditionsandurgestheBoardto orderthesame.

Respectfullysubmittedby,

ILLENOIS ENVIRONMENTAL

PROTECTIONAGENCY,

RobbH. Layman
AssistantCounsel

Dated:November18,2005
illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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STATE OFILLINOIS
COUNT OF SANGAMON

AFFIDAVIT
I, JimRoss,beingfirst duly sworn,deposeandstatethat thefollowing statements

set forth in this instrumentaretrueandcorrect,exceptasto mattersthereinstatedto an

informationandbeliefand, asto suchmatters,theundersignedcertifiesthathebelieves

thesameto betrue:

1. I am currentlyemployedby theIllinois EnvironmentalProtectionAgency

(“Illinois EPA”) asaSeniorPublicSen~iëe4drninisfratorprofessionalengineer.During

theearlypartof2004, I wastheManageroftheCleanAir Act PermitProgram

(“CAAPP”) Unit in theDivision ofAir PollutionControl’s PermitSection,whoseoffices

arelocatedat 1021 NorthGrandAvenueEast,Springfield, illinois. I havebeen

employedwith the illinois EPAsinceMay 1988.

2. As partofmyjob responsibilities,I participatedin frequentteleconference

callswith representativesfrom theUnitedStatesEnvironmentalProtectionAgency

(“USEPA”) at.Re&onVin Chicago,illinois, involving variouspendingCAAPPpermit

applicationsandissuespertainingto the administrationoftheCA.APPprogram. By

virtueofmy involvementin theCAAPPpet-mit reviewprocess,I amfamiliarwith

communicationsbetweenUSEPA/RegionV andthe illinois EPAin Marchof2004

concerninganissuerelatingto staysobtainedin CAAPPpermit appealsbeforethe

fllinois Pollution ControlBoard. Theissuewasinitially raisedby arepresentativefrom

USEPA/RegionV, who expressedconcernabouttheimpactofsuchstaysuponthe

severabilityrequirementsof40 CP.R.Part70 andtheflhinois CAAPP.

3. I havereadtheMotion preparedby the illinois EPA’s attàmeysrelatingto
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thismatterand,further, fmd that thefactssetforth in saidresponsesand answersaretrue,

res$nsiveandcompleteto thebestofmy knowledgeandbelief.

SubscribedandSworn
To BeforeMethis~L~Day ofNovember2005

OFFtCIAZ, SEAL.
£ BRENDA BOEMNER

pCT~Yptm~t,STATE OF n.U1104
~~ycosiji5siONWVESII42OO9
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CERTIFICATEOFSERVICE

I herebycertify thatonthe18thdayofNovember2005,1 did send,by electronic

mail with prior approval,thefollowing instrumentsentitledAPPEARANCES,

MOTION IN PARTIAL OPPOSITIONTO,AND PARTIAL SUPPORTOF,

PETITIONER’SREQUESTFORSTAY andAFFIDAVIT to:

DorothyGunn,Clerk
Illinois PollutionControlBoard
100WestRandolphStreet
Suite11-500
Chicago,Illinois 60601

andatrue andcorrectcopyof thesameforegoinginstrument,byFirst ClassMail with

postagethereonfully paidanddepositedinto thepossessionof theUnitedStatesPostal

Service,to:

CynthiaA. Faur
MaryA. Gade
ElizabethA. Leifel
SonnenscheinNath & Rosenthal,LLP
8000SearsTower
Chicago,Illinois 60606

CarolSudman
HeatingOfficer
Illinois PollutionControlBoard
1021 NorthGrandAvenueEast
P.O.Box 19274
Springfield, Illinois 62794-9276

Robb H. Layntan C/
AssistantCounsel


